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On the Steps of the Mosque:
The Legal Rights of Non-Marital Children in Egypt
Laura M. Thomason*
To Allah belongs the dominion of the heavens and the earth. He
creates what He wills and plans. He bestows children male or
female according to His Will and Plan, or He bestows both males
and females, and He leaves barren whom He will: for He is full of
knowledge and power.'
I. INTRODUCTION
Despite the sentiment in the Qur'anic passage above that children are
gifts from God given only to those He chooses, in Egypt, when a child is
born outside of wedlock it is common for the child to be abandoned on the
doorstep of a mosque.2 Social disgrace and embarrassment, as well as the
fear of death from "honor killings ' 3 by male family members, drive
hundreds of women each year to abandon illegitimate 4 or non-marital
* J.D. Candidate, May 2008, University of California, Hastings College of the Law;
B.A. May 2003, Colby College. Laura Thomason lived in Egypt from 1993 until 1999 and
volunteered at the Awladi Orphanage in Maadi, Cairo. Her interest in this topic sprung
from her interaction with the children there. She would like to thank Professor George
Bisharat for his helpful advice and guidance throughout the writing process. Thanks are
also due to the many scholars, friends, and legal professionals in Egypt who granted
interviews, assisted with translations, and commented on drafts - including her loving
parents.
1. THE MEANING OF THE HOLY QUR'AN 1260-61 (Surah 42:49-50) (Abdullah Yusuf
'Ali trans., 11th ed. 2006) (internal parenthesis omitted) [hereinafter "THE QUR'AN"]. This
book is a translation of the Qur'an that includes the English translation as well as the
original Arabic text. The editor, 'Ali, also includes explanatory footnotes.
2. Jacqueline A. Gibbons, Orphanages in Egypt, 40(4) J. OF ASIAN & AFR. STUD.
261, 267 (2005); see also Sophy Proctor, Lost and Found, EGYPT TODAY, July 23, 1998,
available at LEXIS (on file with author).
3. Proctor supra note 2 ("'Dark rumors abound of family honor killings of daughters
(and their unborn babies) who have brought shame on the family name by having sex before
marriage."'); see also Ruth Lehr-Lehnardt, Treat Your Women Well: Comparisons and
Lessons from an Imperfect Example Across the Waters, 26 S. ILL. U. L.J. 403, 423 (200102) (discussing the existence of honor killings in Arab countries).
4. See, e.g., MARTHA T. ZINGO & KEVIN E. EARLY, NAMELESS PERSONS: LEGAL
DISCRIMINATION AGAINST NON-MARITAL CHILDREN IN THE UNITED STATES 2-3 (Praeger
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children on the doorsteps of mosques. 5 Adoption is illegal in Egypt; it is
considered to be against the Qur'an 6 (the Muslim Holy text). Thus these
children typically live in government or private institutions until they reach
the age of majority (for boys) or until they marry (for girls).7 Though their
most basic needs are met, these children bear the legal and social burden of
the stigma of illegitimacy for the rest of their lives and suffer significant
discrimination as a result.
While this is currently a pervasive problem in Egypt, recent case law
suggests a trend of recognizing the rights of non-marital children within the
country. The 2004 case of Hind al Hinnawy made headlines throughout
Egypt and led Egypt's Parliament to reexamine the rights of illegitimate
children in paternity cases. 8 Al Hinnawy, a 29-year-old Egyptian woman,
brought a paternity action against a famous Egyptian actor, Ahmed al
Fishawy, seeking a declaration that he was the father of her child, Lina. 9
When al Fishawy refused to take a paternity test, the court, to the surprise
of most of the country, declared the child to be his, allowing the child's
birth certificate to be changed to reflect her father's name.' 0 The court
found that al Hinnawy and al Fishawy had been in an "urfi,"'1 or common1994). "Nor should anyone be surprised by the common pejorative and stigmatizing terms
almost inevitably encountered, whenever the social or legal condition of non-marital
children are considered. It is inconceivable that any person's existence should be deemed
'illegitimate.' What is outside the bounds of a society's framework is the sexual union that
produced the offspring." Id. While occasionally there are references herein to children born
out of wedlock as "illegitimate," rather than as "non-marital children," this is due only to the
fact that many sources use this word exclusively and attempting to switch between
references may create confusion. However, the idea that a child not born within the bonds
of marriage is "illegitimate" is offensive in itself and may serve to further the legal and
social discrimination posed against these children.
5. Proctor, supra note 2 ("Every year about 500 newborns are found outside mosques
all over Egypt and delivered to police stations according to Ibtihag Abd EI-Kader, a
spokesperson for the Children's Department at the Ministry of Social Affairs.").
6. See infra notes 44-50 and accompanying text for a further explanation.
7. Gibbons, supra note 2, at 270.
8. Integrated Regional Information Networks, U.N. Office for the Coordination of
Humanitarian Affairs, Egypt: New Paternity Law Stipulating DNA Testing Proposed,Apr.
13, 2006, http://www.irinnews.org/Report.aspx?ReportlD=26290 [hereinafter "IRIN"].
9. Abdel-Rahman Hussein, The Burden of Illegitimacy, DAILY STAR (EGYPT), June 7,
2006, availableat http://www.dailystaregypt.com/printerfriendly.aspx?ArticlelD=1797.
10. Id.
11. See IRIN, supra note 8. Urfi marriages are similar to common-law marriages in
the United States and are basically marriages without a license. Id. Urfi marriages require
two witnesses and a contract between the two parties and are not registered with the
authorities. Id.
These unofficial marriages, which require only a contract and two witnesses,
are becoming increasingly common among young people who can't face the
expense of marriage but want to legitimize sexual relationships. Urfi
marriages, however, afford women no legal protection, with men sometimes
hiding or destroying the contracts, erasing any evidence of the union. This is
precisely what Al Hinnawy says happened to her.
See IRIN, supra note 8.
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law type marriage, at the time of the child's conception and that the child
was therefore legitimate and entitled to take her father's name. As a result
of this case, a new paternity law has been proposed that would make DNA
tests mandatory for men accused of fathering children in an urfi marriage
and then abandoning them.' 2 Furthermore, the proposed law states that a
refusal to take a paternity 3test would serve as evidence of paternity, as was
the case with al Fishawy.1
Although this is clearly a step forward for non-marital children in
Egypt, the rights of children born out of wedlock nevertheless remain
greatly diminished compared to those of children born to married couples.
But why is this the case? Is this discrimination mandated by Islamic Law
or does it arise from some other history?
This Note first seeks to address the legal implications of being a nonmarital child in Egypt and to parse out the legal discrimination from the
social discrimination. It next explores Islam's influence on Egyptian law
and whether the basic precepts of Islam are partially responsible for the
legal treatment of non-marital children in Egypt. Lastly, this Note
considers possible changes to Egyptian law based on Egypt's ratification of
the Convention on the Rights of the Child, the implementation of this
convention, and its potential to change the rights of non-marital children.
1I. THE COUNTRY OF EGYPT
To have a full understanding of the rights of non-marital children in
Egypt, it is helpful to first have some general knowledge about the country.
Egypt is home to over 80 million people,' 4 making it the sixteenth most
populous country in the world.' 5 The official language is Arabic' 6 and the
government is led by a president, a prime minister, and parliament. 7 The
predominant religion is Islam, practiced by close to 90 percent of the
population, though there are a significant number of Coptic Christians as
well.' 8 The majority of the Muslim population belongs to the Sunni branch
of Islam. 19
Although religion plays a large role in most Egyptians' lives (the call to
prayer rings out five times a day from mosques across the country), there
are no religious police patrolling the streets, as is the case in Saudi
12. Id.
13. Id.
14. U.S. Census Bureau, International Database, http://www.census.gov/ipc/www/
idb/country/egportal.html (last visited Sept. 14, 2007).
15. CIA World Factbook, Rank-Order Population, https://www.cia.gov/library/
publications/the-world-factbook/rankorder/2119rank.html (last visited Sept. 14, 2007).
16. CIA World Factbook, Egypt, https://www.cia.gov/library/publications/theworld-factbook/goes/eg.html (last visited Sept. 14, 2007).
17. id.
18. Id.

19. Id.
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Arabia.2 ° Western dress is common and accepted by many Egyptian men
21
While the majority of Muslim
and women, particularly in the cities.
women choose to be veiled, the government does not mandate them to do
22
There are also large foreign populations in Egypt, including a great
so.
number of Americans, who generally live in the cities alongside Egyptian
families, not on military bases or American compounds. The majority of
the Egyptian and foreign population lives in Egypt's cities, most
prominently Cairo and Alexandria, and in outlying villages along the Nile
and Suez Canal.23 Cairo, Egypt's capital, is one of the largest cities on the
African continent.24
Poverty is a serious problem in Egypt, as is the case in most other
developing countries. In 1994 it was estimated that 35 percent of the
population suffered from malnutrition and 44 percent lacked running
water. 25 Though the situation seems to be improving, poverty is still
prevalent throughout the country.26 Egypt's illiteracy rate is just over 28
27
While the Egyptian
percent with illiteracy for women at 40.6 percent.
Constitution guarantees free public education, "a system of semi-obligatory
private group tuition has been introduced . . . [that] rescind[s] the
Constitutional principle of free education., 28 The government provides
education equally to both girls and boys, but due to "traditional
preconceptions, some parents do not encourage education for females as
much as for males," resulting in the disproportionate lack of education for
women in the country.29

20. Saudi Police 'Stopped' Fire Rescue, BBC NEWS, Mar. 15, 2005,
http://news.bbc.co.uk/2/hi/middleeast/i 874471 .stm.
21. Gamal Nkrumah, No Question of Costume, AL-AHRAM WEEKLY ON-LINE,
LIVING, Sept. 12-18, 2002, http://weekly.ahram.org.eg/2002/603/li2.htm.

22. Id.
23. U.S. Department of State, Background Note: Egypt, http://www.state.gov/r/pa/
ei/bgn/5309.htm (last visited Sept. 14, 2007).
24. Largest Cities of the World by Population, http://worldatlas.com/citypops.htm
(last visited Sept. 22, 2007) (all information from this website is derived from the U.S.
Census Bureau and the Times Atlas of the World, 10th Edition).

25. ADEL AZER & DR. MAHA EL ADAWY, TOWARDS THE IMPLEMENTATION OF THE
CONVENTION ON THE RIGHTS OF THE CHILD INEGYPT 73-74 (UNICEF 1994).
26. See
EGYPT,

THE WORLD BANK, ARAB REPUBLIC OF EGYPT, POVERTY REDUCTION IN

DIAGNOSIS

AND

STRATEGY,

VOL.

1:

MAIN

REPORT

(2002),

http://www-

wds.worldbank.org/servletlWDSContentServer/WDSP/IB/2002/08/23/000094946_0208090
4030162/Rendered/PDF/multi0page.pdf (discussing the changes in the poverty level in
Egypt from 1996 to 2000).
27. CIA World Factbook, supra note 16.
28. AZER & EL ADAWY, supra note 25, at 5-6.
29. Adel Azer, The Rights of the Child In Egypt, 13 COL. HUM. RTS. L. REV. 315,
336(1981).
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III. THE RIGHTS OF NON-MARITAL CHILDREN IN EGYPT
A.

THE CHILD LAW

1. As Pertaining to the Abandoned Non-Marital Child
From the time a child is left on the steps of a mosque, a strict statutory
procedure dictates what will become of that child. In 1996, Egypt enacted
"Child Law Number 12," which contains provisions addressing all aspects
of children's lives from health care to schooling to criminal treatment.30
This law specifically addresses the orphan, or laquit (Arabic for
foundling). 31 Article 20 of the Child Law provides that when a newborn
child is found it must be delivered immediately either to the police or to
"one of the institutions that are provided for accepting newborn infants,"
and this institution will then inform the police.3 2 Once the child's presence
is reported, the police will consult a doctor to estimate the age of the child.
The authorities then name the child and record any relevant data in the birth
registry.3 3 However, a child who is legitimately lost and then found (i.e.,
was not abandoned) can be reclaimed by parents through a declaration of
parenthood.3 4
Although this section of the law appears relatively benign, upon closer
inspection, these provisions seem to deliberately undermine the accurate
reporting of parentage. First of all, one section states that the person who
alerts the authorities to the child's presence does not have to give her name
or any information if she chooses not to. 35 Furthermore, if that person
provides the police with the names of the parents of the child, the
authorities may not record the parents' names on the birth certificate
without the parents' express permission.36 Also, in cases where a child is
born of parents who were not within marriageable consanguinity (i.e., were
too closely related), the mother was married and the child was not her
husband's, or the father was married and the child was not his wife's, the
30. EGYPT CODE 241, CHILD LAW No. 12, art. 1, translated in CHILD LAW No.
12/1996 at 2 (Middle East Library for Economic Services trans., 1996) (on file with author).
31. EGYPT CODE 241, CHILD LAW No. 12, art. 20, translated in CHILD LAW No.
12/1996 at 9-10 (Middle East Library for Economic Services trans., 1996) (on file with
author).
32. Id.
33. Id.
34. See id.; see also PRIME MINISTER'S DECREE No. 3452/1997 PROMULGATING THE
EXECUTIVE STATUTES OF THE CHILD LAW AS ENACTED BY LAW No. 12/1996, art. 23,
translated in EXECUTIVE STATUTES OF THE CHILD LAW, 17 (Middle East Library for

Economic Services trans., 2004) (on file with author).
35. See EGYPT CODE 241, CHILD LAW No. 12, art. 20, translatedin CHILD LAW No.
12/1996 at 10 (Middle East Library for Economic Services trans., 1996) (on file with
author).
36. EGYPT CODE 241, CHILD LAW No. 12, art. 21, translated in CHILD LAW No.
12/1996 at 10 (Middle East Library for Economic Services trans., 1996) (on file with
author).
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parents are not allowed to be named in the child's record, regardless of
their personal wishes.37
The law also provides that any person who deliberately gives incorrect
data about a child may face imprisonment and possibly a fine. 8 However,
despite this rule, Article 23 of the Executive Statutes of the Child Law
creates an exception. It states that, "[t]he concerned physician shall choose
a name for the parent who fails to submit a declaration of parenthood for
the child."3 9 Although there is no explanation included in the regulations,
this may be an attempt to protect the child in order to keep her status as
illegitimate from becoming public.4 0 These types of regulations, created
solely to protect the child from social discrimination, are not uncommon in
Egypt. To protect non-marital children from the knowledge that they are
illegitimate, the institutions raising them often give the children concocted
stories about how they ended up in the orphanage. 41 As a result of this
common practice, all children in an orphanage, regardless of their origins,
are considered illegitimate by the general population (though not the law). n2
Once the child has been named and the required information recorded,
the child is sent to one of a number of government-run or charity
institutions to be cared for until they reach the age of majority, which is
eighteen in Egypt.43 The Egyptian system does not permit adoption,
though a system of surrogate care or foster care is occasionally used. 4
37. EGYPT CODE 241, CHILD LAW No. 12, art. 22, translated in CHILD LAW No.
12/1996 at 10-11 (Middle East Library for Economic Services trans., 1996) (on file with
author).
38. EGYPT CODE 241, CHILD LAW No. 12, art. 24, translated in CHILD LAW No.
12/1996 at 11 (Middle East Library for Economic Services trans., 1996) (on file with
author).
39. PRIME MINISTER'S DECREE No. 3452/1997 PROMULGATING THE EXECUTIVE
STATUTES OF THE CHILD LAW As ENACTED BY LAW No. 12/1996, art. 23, translated in
EXECUTIVE STATUTES OF THE CHILD LAW, 17 (Middle East Library for Economic Services

trans., 2004) (on file with author).
40. See Amira Al-Azhary Sonbol, Adoption in Islamic Society: A HistoricalSurvey,
in CHILDREN IN THE MUSLIM MIDDLE EAST 45, 61 (Elizabeth Wamock Femea ed., 1st ed.
1995).
A name and parentage, names for father, mother, grandparents, place of
birth, time of birth, are all made up, usually by the policemen filing the
report. The child is registered in the orphanage accordingly. A family name
is given to a laqit for functional purposes having to do with statistics of
births and deaths, but also for identifying purposes, and to safeguard the
child in a society that regards illegitimate children as carrying the evil of
their parents.
Id.
41. Andrea B. Rugh, Orphanages in Egypt: Contradiction or Affirmation in a
Family-Oriented Society, in CHILDREN IN THE MUSLIM MIDDLE EAST 124, 127-28 (1st ed.

1995).
42. Id. at 127.

43. EGYPT CODE 241, CHILD LAW No. 12, art. 2, translated in CHILD LAW No.
12/1996 at 2 (Middle East Library for Economic Services trans., 1996) (on file with author).
44. See EGYPT CODE 241, CHILD LAW No. 12, art. 46, translated in CHILD LAW No.
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Article Four of the Egyptian Child Law states "[t]he CHILD's kinship shall
45
not be related to other than his parents. Adoption shall be prohibited.
The reason for a law forbidding adoption, despite the large number of
available children, finds its basis in Islamic Law, also known as Shari'a4 6
The Egyptian Constitution specifically states that "the principle source of
legislation is Islamic Jurisprudence (Shari'a), ' 47 which means that "all
legislation must conform to Islamic teachings and must be in accordance
with the Islamic Shari'a."48 The Qur'an, which places great emphasis on
nasab (Arabic for lineage), has been interpreted to forbid adoption,49 which
makes it contrary to the Shari'a and therefore prohibited under Egyptian
law.5 °
The majority of children in orphanages fit into one of several
categories: (1) those who were born out of wedlock and subsequently
abandoned by their parents to avoid social humiliation and disgrace; (2)
those whose parents were too poor to care for them; (3) those who have lost
their parents and whose relatives cannot or will not care for them; and (4)
those who were given to institutions because their mothers wanted to marry
51
new husbands who would not accept the children from a prior marriage.
All children in Egyptian orphanages, regardless of their actual origins, are
referred to as orphans and face the social stigma of illegitimacy.5 2 Only
children born out of wedlock, however, receive unequal treatment under
the law.

12/1996 at 23-24 (Middle East Library for Economic Services trans., 1996) (on file with
author).
45. See

EGYPT CODE

241,

CHILD LAW

NO.

12, art. 4,

translatedin

CHILD LAW

No.

12/1996 at 2-3 (Middle East Library for Economic Services trans., 1996) (on file with
author).
46. Sonbol, supra note 40, at 51.
47. CONST. OF THE ARAB REPUBLIC OF EGYPT Part I, art. 2 translation available at
http://www.sis.gov.eg/VR/conts/en/2.htm (last visited Oct. 30, 2007).
48. Azer, supra note 29, at 316 (discussing this then-recent amendment to the
Egyptian Constitution and how it came about in Egypt's history).

49. Id.
50. Id. at 329; see also Sonbol, supra note 40, at 61-62 (explaining the pseudoadoption process). Despite the fact that adoption is prohibited, a form of pseudo-adoption

does seem to occur in Egypt. In Azer's, The Rights of the Child In Egypt, he states,
"[a]lthough an adoption system is not recognized by law because of religious
considerations, the Ministry of Health has established a scheme whereby married couples
may request custody of a child of unknown parentage." Azer, supra note 29, at 329. If the
parents prove responsible, the wife may sue her husband to request an acknowledgment of
paternity. Id. Upon such acknowledgment, the child becomes their "natural" son or
daughter and enjoys all the rights of legitimate offspring. Id. However, since this is
technically illegal there are no statistics showing how often this occurs or how easy it is for
those desiring to become parents to find out about this process. Id.
5 1. Rugh, supra note 41, at 126-27.
52. Id.
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2. As Pertaining to the Non-Abandoned Illegitimate Child
For children like Lina, the daughter of Hind al Hinnawy, whose
mothers decide to brave the social and legal repercussions of keeping a
child born outside of wedlock, the legal circumstances of being illegitimate
are much different. The al Hinnawy case centered around Lina's birth
certificate. One article about the controversy stated, "[w]hat is at stake in
this dispute is Lina's birth certificate, a fundamental legal document
without which Lina has no legal status. Under Egyptian law, the only
person who can obtain this vital piece of paper is the father." 53 Another
article also stated, "[i]n Lina's case, she was not given a birth certificate
until now because there was no name to legally subscribe under 'Father."'
If the judge had not ruled that al Fishawy and al Hinnawy had indeed been
married, then Lina, like other illegitimate children, would have had to take
her mother's name. 54 One newspaper even went so far as55 to state that
without a birth certificate, "the child will not officially exist.,
Although these articles may reflect the actual practices in Egypt, the
black letter law does not mandate such a harsh result. Article 17 of the
Child Law states that the child's birth certificate "shall be handed, free of
56
charge, to the Head of the Newborn's Family, after checking his identity.,
This implies that only the father may be given the birth certificate, but the
Executive Statutes regulating the Child Law state that the birth certificate
may also be delivered to "one of the infant's grandfathers, uncles, mother's
57
brothers, grandmothers, or sisters, after checking his identification.,
While this list is certainly more expansive than the "head of the household"
designation in the statute, mothers are noticeably absent. It was likely this
law that prevented Lina's mother from being able to obtain her daughter's
birth certificate. 58 In Egypt, a birth certificate is necessary for a child to
have access to public school, government-run health care, and a passport
for travel outside Egypt. 59 Without such documentation a child faces
53. Ursula Lindsey, Egypt's Al Hinnawy seeks paternity suit victory, NEWSWIRE,
June 17, 2005, http//:www.natashatynes.org/newswire/2005/06/egypts-al-hinna.html.
54. Hussein, supra note 9.
55. Egypt: High-Profile Paternity Case is Not Unique, Women Living Under
Muslim Laws, Sept. 2,2006, http://www.wluml.org/english/newsfulltxt.shtml.?cmd%5B 157
%5D=x-157-508587.
56.

EGYPT CODE 241, CHILD LAW No. 12, art. 17, translated in CHILD LAW No.

12/1996 at 8 (Middle East Library for Economic Services trans., 1996) (on file with author).
57. PRIME MINISTER'S DECREE No. 3452/1997 PROMULGATING THE EXECUTIVE
STATUTES OF THE CHILD LAW As ENACTED BY LAW No. 12/1996, art. 17, translated in
EXECUTIVE STATUTES OF THE CHILD LAW, 10 (Middle East Library for Economic Services

trans., 2004) (on file with author).
58. High-ProfilePaternityCase is not Unique, supra note 55.

59.

See also EGYPT CODE 241, CHILD LAW No. 12, art. 27, translatedin CHILD LAW

No. 12/1996 at 12-13 (Middle East Library for Economic Services trans., 1996) (on file with
author); IRIN, supra note 8. To obtain a health card, the health number has to first be
written down in the birth certificate. EGYPT CODE 241, CHILD LAW No. 12, art. 27, supra.
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substantial hardship. One article cites the statistic that there are around
14,000 paternity suits similar to al Hinnawy's currently in Egyptian courts
and the numbers of abandoned children are estimated to be in the tens of
thousands.6 °
B.

OTHER PERTINENT LAWS

1. Personal Status Laws
Egypt's Personal Status Laws deal with all legal issues involving
marriage, divorce, and parental responsibilities. 61 Article 18 Bis-120 of
the Personal Status Laws states:
The maintenance for children shall be provided by their father until
the daughter gets married, or is able to earn [a] living sufficient for
her expenses, and until the son attains fifteen years and is able to
earn a suitable living. If the son attains this age without being able
to earn a living, for a physical or mental ailment or by reason of
receiving the education being suitable for children like him or for
his aptitude, or because of his inability to earn such living, his
father shall continue to provide for his maintenance. The father
shall provide maintenance and a suitable habitation for his
children. The children shall be entitled to maintenance from their
father effective from the date he refrains from spending on them.62
According to this law, children born within the bonds of marriage are
entitled to take their father to court for failure to provide food, clothing, and
shelter. 63 However, a child born out of wedlock is not acknowledged at
law as even related to the father despite proven biological ties, 64 and has no
similar recourse under law.65
2. The Civil Code - Inheritance Laws
Non-marital children are further denied the rights of other "legitimate
children" because of their lack of inheritance. A child born to a married
couple has an absolute right to inherit a predetermined portion of a parent's
60.

High-ProfilePaternity Case is not Unique, supra note 55. The estimated number

of suits is as of Sept. 2, 2006.
61. See SET OF LAWS ON PERSONAL STATUS, index (the Middle East library for
Economic Services trans., 2006).
62. EGYPT DECREE - LAW No. 25, art. 18 BIS-120 (1929).
63. See Azer, supra note 29, at 322.
64. See, e.g., EGYPT CODE 241, CHILD LAWNo. 12, art. 22, translatedin CHILD LAW

No. 12/1996 at 10-11 (Middle East Library for Economic Services trans., 1996) (on file with
author) (prohibiting declaration of paternity where one parent is already married to a spouse
other than the biological parent).
65. Azer, supra note 29, at 322. Dr. Azer says that "the father is legally obligated
both to provide physical care and to maintain the child;" however this is only upon a
"declaration of paternity." Id.
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66
property, regardless of whether the parent wishes them to have it.
Egyptian Inheritance laws located in the Egyptian Civil Code state,
"[d]efining the successors, determining their shares in the legacy, and
transferring the legacy property to them shall be subject to the provisions of
Islamic Law (Shari'a)and the laws promulgated in respect thereof., 67 The
Shari'a,which will be discussed in some detail below, 68 has been codified
in Egypt 69 and is often referenced in the same way that regulations
pertaining to a particular statute are referenced elsewhere in the law. The
codified Egyptian Shari'a has a specific section pertaining to the rights of
illegitimate children. It states, "[a] child of fornication and sworn
allegation of adultery shall be entitled to inheritance from the mother and
the relatives thereof, and shall be inherited by the mother and the relatives
thereof., 70 Thus, a child born out of wedlock inherits from the mother but
not the father. However, because women generally receive less money
through inheritance than men 71 and earn a much smaller amount in the
workplace,72 the inheritance from a mother is likely substantially less than
from a father. Interestingly, the law allows an emancipated slave to inherit
from his prior male owner,73 but a biological child born out of wedlock
cannot.
While a non-marital child does not have the right to inherit, one section
of the law provides that an Egyptian citizen may bequest one-third of his
estate to whomever he pleases.74 Though this section creates a means for

66. See EGYPTIAN CODIFIED SHARI'A, LAW No. 77 ON INHERITANCE, art. 8, 10 (1943)
translated in INHERITANCE, TESTAMENT AS WELL AS SELF AND PROPERTY GUARDIANSHIP 5-7
(Dr. Amr El-Haddry trans., 2007) (on file with author); see also THE QUR'AN, supra note 1,
at 186-89 (Surah 4:11-14).
67. EGYPT CIv. CODE § 875 (1943), translated in THE CIVIL CODE at 221 (The
Middle East Library for Economic Services trans., 2006).
68. See infra notes 114-23 and accompanying text.
69. Enid Hill, Al-Sanhuri and Islamic Law: The Place and Significance of Islamic
Law in the Life and Work of 'Abd al-Razzaq Ahmad al-Sanhuri,Egyptian Juristand Scholar
1895-1971, 3 ARAB L. Q. 33 (1988) (discussing al-Sanhuri's contribution to the codification
of the Shari 'a in Egypt).
70. EGYPTIAN CODIFIED SHARI'A, EGYPT LAW No. 77 ON INHERITANCE, art. 47
(1943),

translated in INHERITANCE,

TESTAMENT AS WELL AS SELF AND PROPERTY

GUARDIANSHIP 14 (Dr. Amr El-Haddry trans., 2007) (on file with author).
71. EGYPTIAN CODIFIED SHARVA, EGYPT LAW No. 77 ON INHERITANCE, art. 11
(1943),

translated in INHERITANCE,

TESTAMENT AS WELL AS SELF AND PROPERTY

GUARDIANSHIP 6 (Dr. Amr El-Haddry trans., 2007) (on file with author). A wife only
receives one-fourth of her deceased husband's estate or one-eighth if they have a child, but a
husband always receives one-half of his deceased wife's estate. Id.
72. 'Gender Gap' is Biggest in Egypt, BBC News, May 16, 2005,
http://news.bbc.co.uk/2/hi/business/4550789.stm. (based on the World Economic Forum
Gender Gap Index).
73. EGYPTIAN CODIFIED SHARI'A, EGYPT LAW No. 77 ON INHERITANCE, art. 40
(1943),

translated in INHERITANCE,

TESTAMENT AS WELL AS SELF AND PROPERTY

GUARDIANSHIP 12 (Dr. Amr El-Haddry trans., 2007) (on file with author).
74. EGYPTIAN CODIFIED SHARI'A, EGYPT LAW No. 77 ON INHERITANCE, art. 4 § 3
(1943),

translated in

INHERITANCE,

TESTAMENT

AS WELL AS SELF AND PROPERTY

Winter 2008]

ON THE STEPS OF THE MOSQUE

non-marital children to inherit from their fathers, it is fair to say that the
vast majority of non-marital children are not the beneficiaries of such a gift.
Another section that pertains to the deceased acknowledging kinship of
another person, which could apply to non-marital children states, "[i]n the
case the deceased acknowledges kinship of another person, such
acknowledged person shall be entitled to inherit in case the latter is of
unknown origin, and his/her affinity is not proven by others and the
acknowledger does not revoke his/her acknowledgement. 75 However,
there is no law mandating that a father "acknowledge" an illegitimate child,
and given the stigma of illegitimacy, it is unlikely to occur. While nonmarital children may still theoretically benefit from an inheritance (just as
charities and the poor might), Egyptian law makes it clear76 that
"[i]nheritance and similar rights are the rights of legitimate children.,
IV. THE SOCIAL IMPLICATIONS OF ILLEGITIMACY
A.

ABANDONED CHILDREN: ORPHANS

Although the unequal rights of non-marital children certainly handicap
them, the social implications of these laws are far more damaging.
Egyptian orphanages generally provide for the basic needs of the children though many westerners would find their living conditions objectionable.77
Most orphanages leave much to be desired in the way of health care and
hygiene; however, the children are in a considerably better situation than
the large number of poor Egyptian children who have to work at a young
age and cannot afford the luxury of school. The orphanages also try to
create a family environment for the children and allow time for games and
outings - unknown luxuries for many poor Egyptian children. Yet despite
their comparatively good situation, most children in orphanages would
likely choose to switch places with poor children born in wedlock in light
of the challenges they face upon leaving the orphanage.7 8
GUARDIANSHIP 4 (Dr. Amr EI-Haddry trans., 2007) (on file with author); see also EGYPTIAN
CODIFIED SHARI'A, EGYPT LAW No. 71 ON WILLS, art. 37 (Ahmed Abou All, trans., 2007)

(on file with author).

75.
(1943),

EGYPTIAN CODIFIED SHARI'A, EGYPT LAW No. 77 ON INHERITANCE, art. 41
translated in INHERITANCE, TESTAMENT AS WELL AS SELF AND PROPERTY

GUARDIANSHIP 13 (Dr. Amr EI-Haddry trans., 2007) (on file with author).

76. Azer, supra note 29, at 325 (emphasis added).
77. See Anjan Ahuja, The Children I Couldn't Abandon, TIMES (London), Dec. 6,
1999 at 41. Ahuja describes the conditions of children in a "maternity clinic" in Luxor
(basically an orphanage for infants) that persuaded her to start her own orphanage in the
area. She says "[t]wo children were sharing a cot, and the thin mattress was soaked in urine.
They were covered in flies. Even the milk in their bottles was congealed." Id. While it is
unlikely that this is the normal state of most of the institutions in Egypt, even in wellregarded orphanages children are often without essential items such as toothbrushes or other
personal hygiene necessities. In many orphanages children share items including
hairbrushes, clothes, and toys.
78. See Rugh, supra note 41, at 140.
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One such problem is the contemplation of marriage. Family and
marriage are extremely important in Egyptian society and a lack of access
to either of these is a great disadvantage. Upon an offer of marriage, a
family typically wants to know the familial background of the proposed
mate when considering whether or not to accept.79 As a result, children
born out of wedlock often have trouble finding suitable mates because they
can provide little reliable information in this area. 80 Also, family members
typically arrange marriages and act as negotiators; without these key
players and without money for a wedding or dowry, orphans have little
chance of making good marriages. 81 As one scholar points out, orphans
have a particularly hard time making good matches because they come
"most commonly from a background of poverty, yet [have] many of the
attributes of middle-class status as a result of educational opportunities and
upbringing in the institution. This makes
it difficult for such an orphan to
' 82
find a mate with similar characteristics.

To add to this injustice, orphans are regularly subjected to a number of
stereotypes that hurt both their chances of finding a marriage partner and
suitable employment. These stereotypes include the belief that orphans are
likely to have the loose morals of their parents,83 that they are of an inferior
intellect, 84 that they are genetically inferior,85 and that their morality and
values are questionable. 86
The daily "prejudice and outright
discrimination ' 87 that orphans face, coupled with their lack of money and a
family support system, highlight the great need for change in the present
laws that maintain these stereotypes and prejudices. In order for society to
change, the law must first afford these children the same rights as children
born within the bonds of marriage. The newly proposed paternity law is a
step in the right direction, but is not enough to address all of the problems
associated with illegitimacy in Egypt.
B. NON-MARITAL CHILDREN THAT REMAIN WITH AN UNMARRIED
MOTHER

Although living in an orphanage might seem like the worst
circumstance for a child born out of wedlock, remaining with the
unmarried mother may in fact be worse. Women who are not killed by
their male relatives upon discovering their pregnancy are often shunned by
friends and family. Single motherhood is not socially accepted in Egypt
79. Rugh, supra note 41, at 128.
80. Id.

81.
82.
83.
84.
85.
86.
87.

Id. at 129.
Id. at 128.
Gibbons, supra note 2, at 269-70.
Id. at 275.
Id.
Id. at 278.
Id. at 281.
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and a woman who has a child may have great difficulty finding a husband.
Yet without a husband she must often rely on her male relatives for
financial support. 88 If her family has shunned her, this leaves the single
mother in a very precarious position. The support that Hind al Hinnawy
received from her family was considered "unusual," and while they
ultimately supported her during the fight, they initially attempted to
convince her to have an abortion and hymen restoration surgery.8 9
Financial issues that affect the single mother, and thus her child, are not
the only hardships these children face. Even those children whose mothers
are not forced out onto the street and are lucky enough to be brought up in
a family with money are stigmatized by society. Al Hinnawy, when
discussing her fears for her daughter's future, said to the media, "[Lina]
will face social stigma and discrimination. She cannot be put in a good
school... [s]he'll have lots of problems. Parents will ask their children not
to play with this kid because she's illegitimate." 90 Thus even in the best
circumstance (like that of al Hinnawy) where the mother has the support of
her family and the funds to raise her child alone, the child will still likely
face ridicule and discrimination solely based on her status at birth.
Although children in orphanages face the same discrimination, they have
the opportunity to form friendships with others in the orphanage, and
remain largely isolated from the outside world during childhood.
In a study of girls orphanages, one commentator noted, "[t]here is a
profound expression of sisterhood in these orphanages. For these girls,
their 'sisters' are, without doubt, family ... [w]hen a girl faces adversity

(e.g., if she is threatened at school) the others rally to her defense.' 91
However, a non-marital child living with her mother may be a social
outcast and never have the chance to develop close friendships like those of
many of the children living in orphanages.92 The law says nothing about
associating with non-marital children, yet society imposes harsh penalties
on these children for a "crime" committed before they were even born.

88. Azer, supra note 29, at 336 ("Parental attitudes towards female education limit
women's opportunities. Statistics reveal that illiteracy among women is as high as 71
percent. The percentage of women who participate in the labor force is only 9.2 percent of
the total female population."). Although these statistics are from a relatively old study and
the numbers of working women have likely increased, the idea that women should not work
outside of the home is still a common perception in Egypt. As a result women are
disproportionately educated and thus have few skills to support themselves if they are
shunned by their family.
89. Lindsey, supra note 53.
90. IR1N, supra note 8.
91. Gibbons, supra note 2, at 273.
92. Indeed, at Awladi Orphanage, many of the children formed close friendships
with each other as well as the staff.
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V. HOW ISLAM INFLUENCES THE RIGHTS OF
NON-MARITAL CHILDREN IN EGYPT
Scholars and the public in general often blame religion for the legal and
social discrimination faced by Egyptian children. In many religions, sexual
congress outside marriage is a grave sin - Islam is no exception. 93 The
United States has a long history of discriminating against non-marital
children and their parents - much of it stemming from the Christian
church, which took what had once been a preference for blood ties to "a
spiritual level - making illegitimacy a sin.",94 Christianity viewed sex
outside of marriage as sinful and the children begotten from it as "sin
turned into flesh - irregularesex defectu. ''95 Even the Bible has passages
not
relating to the disgrace of a "bastard" child, stating "[a] bastard shall
96
enter into the congregation of the Lord; even to his tenth generation."
The question then becomes, has Islam played the same role? Is Islam
partly responsible for the social and legal discrimination facing non-marital
children in Egypt today? To answer these questions it is necessary to have
some knowledge of the religion itself and how Shari'a, also known as
Islamic Law, came into being.
A. THE SHAR'A: AN OVERVIEW
The religion of Islam began in the seventh century A.D. in the Arabian
Peninsula and spread rapidly to surrounding areas.97 The first Muslim9 8
community formed in Medina and adopted Muhammad as their prophet
and leader. 99 According to Islam, Muhammad received messages from
God, now called the Qur'anic revelations, which became the cornerstone of
the religion. l00 After the death of the Prophet in 632 A.D., a number of the
Prophet's successors (the Caliphs, among others) assembled a book of the
Prophet's oral teachings. This became what we know of today as the
Qur'an - the Muslim scripture.' 0 ' The Qur'an contains 114 chapters, or
leading
"Surah," which contain everything from parables to general guidance for
10 2
a holy life to laws and even prescribed punishments for various crimes.
93. See THE QUR'AN, supra note 1, at 865 (Surah 24:2) ("The woman and the man
guilty of adultery or fornication - flog each of them with a hundred stripes: let not
compassion move you in their case.").
94. HARRY D. KRAUSE, ILLEGITIMACY: LAW AND SOCIAL POLICY 1-2 (Bobbs-Merrill
1971).
95. Id. at 2.
96. Deuteronomy 23.2 (The New International Version).
97. MICHAEL COOK, THE KORAN: A VERY SHORT INTRODUCTION 5 (Oxford
University Press 2000).
98. Islam is the religion itself, while Muslims are those that practice it.
99.

N.J. COULSON, A HISTORY OF ISLAMIC LAW 10-11 (Edinburgh University Press

1964).
100. Id. at 11.
101. Id.
102. THE QUR'AN, supra note 1.
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10 3
Although the Qur'an is widely regarded as the primary text in Islam,
the Sunna also plays a large role. The Sunna contains "the inspired sayings
and deeds of the Prophet as recorded in a genre of literature known as
hadith."' 0 4 The hadith are meant to show ideal courses of action taken by
the Prophet that should be emulated by Muslims. 0 5 These two texts
primarily form the "substantive sources from which all Islamic law must be
derived."'' 0 6 While both of these texts address a number of social and legal
Thus, the Muslim
issues, many other matters are not addressed.
community turned to what is known as ijtihad, often translated to mean
"interpretation,"' 1 7 to determine what should happen in those circumstances
not depicted in these texts. 10 8 One of the most prominent forms of ijtihad
was through quiyas, meaning analogical deduction, whereby a situation not
addressed in the Qur'an or the Sunna would be analogized to a similar
situation that was included in one of the sacred texts.' 0 9 Consensus was yet
another means of discovering what Muslims should do in situations not
addressed in the Islamic texts; the idea being that "if all scholars agree,
then there is no debate, so there is no reason to look further."" 0 When
scholars reached a consensus, it was regarded as divinely ordained and as
"the product of special divine
guidance bestowed upon the community,
I
error."'
against
it
safeguarding
There is ongoing debate about whether the practice of ijtihad continued
after the third century of the Islamic Era (around 900 A.D.)." 2 At that time
there was an alleged consensus reached among scholars that

all essential questions had been thoroughly discussed ... [which]
established itself to the effect that from that time onwards ... all
future activity would have to be confined to the explanation,
application, and, at the most, interpretation of the doctrine as it had

103. SUHAIB HASSAN, UNIVERSITY OF SOUTHERN CALIFORNIA, MSA COMPENDIUM
OF MUSLIM TEXTS, AN INTRODUCTION TO THE SCIENCE OF HADITH, § A, INTRO.,
(last
http://www.usc.edu/dept/MSA/fundamentals/hadithsunnahlscienceofhadith/atit.html
visited Sept. 22, 2007).
104. Bernard Weiss, Interpretationin Islamic Law: The Theory of ljtihad, 26 AM. J.
COMP. L. 199, 200 (1978).
105. WAEL B. HALLAQ, THE ORIGINS AND EVOLUTION OF ISLAMIC LAW 46
(Cambridge University Press 2005).
106. Weiss, supra note 104, at 199. Weiss also includes the "Consensus of the
Muslim Community" as one of the substantive sources of Islamic Law that make up the
Shari 'a. Id.

107.

KNUT VIKOR, BETWEEN GOD AND THE SULTAN: A HISTORY OF ISLAMIC LAW 53

(Oxford University Press 2005).
108. Id.
109. Id. at 54.

110. Id. at 60.
111. Weiss, supra note 104, at 201.
112. See id. at 208; see also JOSEPH SCHACHT,
70 (1982).

AN INTRODUCTION TO ISLAMIC LAW
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However, whether or not there was a complete consensus, up until the
third century of the Islamic Era, and perhaps after, what constituted Islamic
Law was susceptible to widely divergent views. As a result of the inability
to reach consensus, the scholars split and four different schools of law (also
known as madhhabs) developed, each reflecting different interpretations of
what constituted Islamic Law.1 14 These four schools (the Hanafya,
Malikiya, Shafi'iya and Hanbaliya) became the primary Sunni schools of
law that still exist today, though other "minor" schools also arose,
one of
15
which became the "major alternative current in Islam," Shi'ism.
B.

THE SHARI'A IN EGYPT

In 1955, the Egyptian government announced the end of Shari'a courts
in Egypt. 16 Those courts, which had previously ruled beside the civil and
criminal courts and held only to Islamic Law, were abolished, leaving the
National Court system to deal with matters previously in the Shari'a
courts' jurisdiction. However, that was not the end of Islamic Law in
Egypt. In May of 1980, Egypt amended its constitution to state that in
Egypt, "the principle source of legislation is Islamic Jurisprudence
'1 17 As stated previously the Shari'a has been interpreted to
(Shari'a)."
mean that "all legislation must conform to Islamic teachings and must be in
accordance with the Islamic Shari'a."118 However, as noted historian
Nathan Brown wrote, "[w]hile far from converting the Egyptian legal
system to one largely based on Shari'a, the amendment would seem to
narrow the realm for positive legislation by barring any law clearly
incongruent with the Shari'a."119 The Egyptian Supreme Constitutional
Court held that "the amendment would only apply to laws enacted by the
parliament subsequent to the amendment.' 120 However, many of the areas
of law traditionally dealt with by the Shari'a courts (such as family law and
the law of personal status) were based on Islamic Law and had already
113.

SCHACHT, supra note

112, at 70-71.

114. VIKOR, supra note 107, at 89.
115. Id. at 114, 121. While the split that occurred creating the Sunni-Shi'i divide is
of great historical significance, since Egypt is predominantly Sunni, discussion will be
limited to mainly the Sunni branch of Islam.
116. NATHAN J. BROWN, THE RULE OF LAW IN THE ARAB WORLD: COURTS IN EGYPT
AND THE GULF 66 (Cambridge University Press 1997).
117. CONST. OF THE ARAB REPUBLIC OF EGYPT, Part I, art. 2, translationavailableat
http://www.sis.gov.egVR/conts/en/2.htm (last visited Oct. 30, 2007).
118. Azer, supra note 29, at 316.
119. BROWN, supra note 116, at 125; see also Ran Hirschl, Constitutional Courts vs.
Religious Fundamentalism: Three Middle Eastern Tales, 82 TEX. L. REv. 1819 (2004)
(discussing the Egyptian Supreme Constitutional Court's various opinions regarding
whether a law complied with the Shari'a as required by the second amendment of the
Egyptian Constitution).
120. BROWN, supra note 116, at 125.
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been codified before the Shari'a courts were dismantled.' 2 ' Thus, while the
of the Shari'a courts may have ended, the black
procedures and rulings
22
remained.
law
letter
Despite what appears to be a movement away from the Shari'a by the
Egyptian courts, Islamic Law still appears to strongly influence the black
letter law in Egypt. Article 875 of the Civil Code, under the section titled
"Inheritance and Liquidation of Estate," says that, "[d]efining the
successors, determining their shares in the legacy, and transferring the
legacy property to them shall be subject to the provisions of Islamic Law
(Shari'a)and the laws promulgated in respect thereof."' 123 This law treats
the Shari'a the same way as regulations passed by the legislature on a
has codified
certain area of law. Egypt, like many other Muslim nations,
124
laws.
its
within
places
various
in
Shari'a
the
and references
One scholar points out that at the time the Shari'a courts were
dismantled. in matters involving personal status, the new law not only
provided that qadis (judges) from the defunct Shari 'a courts be members in
the National Court for cases involving adjudication of personal status, but
that "the rule of decision, for Muslims, should be the strongest Hanafi
opinion except where legislation has otherwise decreed."' 1 5 Thus the
Shari'a clearly still played a prominent role in some areas of law despite
the dismantling of the separate system of religious courts.
Yet the question remains: Did this religious influence make current
laws so disabling for children bom out of wedlock? While the codified
Shari'a in Egypt may provide some answers to this question, it would only
reflect what the Egyptian government has over time derived Islamic Law to
be. As we know from the previous brief review of ijtihad, interpretations
of Islamic law have been so diverse over time that numerous different
schools have surfaced - all with different laws and ideologies. Thus the
best way to26 answer this question is to refer to the Qur'anic texts
themselves. 1
121. BROWN, supra note 116, at 195-96 (stating that personal status laws are based
on Shari 'a and have been codified since 1929).

122. Id.
123. EGYPT

CIV. CODE § 875 (1943) translated in THE CIVIL CODE at 221 (The
Middle East Library for Economic Services trans., 2006).
124. See, e.g., EGYPTIAN CODIFIED SHARI'A, EGYPT LAW No. 77 ON INHERITANCE,
art. 11 (1943), translated in INHERITANCE, TESTAMENT AS WELL AS SELF AND PROPERTY
GUARDIANSHIP 13 (Dr. Amr El-Haddry trans., 2007) (on file with author); see also EGYPT
CIV. CODE § 875 (1943) translatedin THE CIVIL CODE at 222 (The Middle East Library for
Economic Services trans., 2006) (referencing the Shari 'a in the Civil Code).
125. David Bonderman, Modernization and Changing Perceptions of Islamic Law,
81 HARV. L. REV. 1169, 1183 (1968).
126. As translations into English of the Arabic texts could arguably be considered
interpretations, translations by two different authors have been used for confirmation when
possible.
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1. Sex Outside of Marriage
a. The Qur'an
Passages from the Qur'an forbid sex outside of marriage for both men
and women. In Surah 24, section 33, the Qur'an states "[l]et those who
find not the wherewithal for marriage keep themselves chaste, until Allah
gives them means out of His grace."'' 27 Although this passage may seem
like a recommendation, section 2 of Surah 24 clarifies that it is a mandate.
It states:
The woman and the man guilty of adultery or fornication - flog
each of them with a hundred stripes: let not compassion move you
in their case, in a matter prescribed by Allah, if ye believe in Allah
and the Last 28Day: and let a party of the Believers witness their
punishment. 1

However, while these passages make it clear that sex outside of
marriage is a sin for those who commit it, the Qur'an does not declare that
this sin transfers to the child born of such an illicit relationship. In Surah 6,
verse 164, the Qur'an states that "[e]very soul draws the meed of its acts on
' 29
none but itself: no bearer of burdens can bear the burden of another."'
This passage is part of what may be called the "doctrine of personal
responsibility." The passage clarifies that the sinful acts of one person
cannot be transferred to another.' 30 Thus, while the Qur'an makes it clear
that the parents of such children should be punished, the child is guiltless
and does not bear the sin of the parents.
b. The Sunna

131

Similarly numerous sections in the hadith forbid sex outside of
marriage. One hadith, in Book 38 of the Sunan Abu-Dawud states:
The Apostles of Allah (peace be upon him) Said: The blood of a
Muslim man.., should not lawfully be shed except only for one of
three reasons: a man who committed fornication [outside of]
marriage, in which case he should be stoned; one who goes forth to
fight [against] Allah and His Apostle, in which case he should be

127. THE QUR'AN, supra note 1,at 874-75 (Surah 24:33).
128. Id. at 865 (Surah 24:2).
129. See id. at 343 (Surah 6:164).
130. Id. at 343 n.987.
131. See University of Southern California, Compendium of Muslim Texts (M.
Muhsin Khan trans.), http://www.usc.edu/dept/MSA/fundamentals/hadithsunnah
(last
visited Sept. 14, 2007). There are many different collections of hadith. This Note relies
primarily on a collection of four found in the University of Southern California
Compendium of Muslim Texts.
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killed... or one who commits murder for which he is killed.

This hadith makes the act of sex outside of marriage one of the three
gravest sins in Islam. A number of other hadith within this compilation
also prescribe death by stoning to those who have engaged in sex outside
the bonds of marriage.1 33 However one hadith states that when the woman
is pregnant as a result of the illicit relationship she shall remain untouched
34
until she delivers the child safely, and only then receives her punishment.'
Thus, like the Qur'an, the hadith reflects concern for the child, but punishes
those who engage in the sinful behavior.
2. Care of Orphans
a. The Qur'an
The Qur'an also demands that special care be taken of those children
who are abandoned or without parents. Surah 4, verse 127 states,
"[c]oncerning the children who are weak and oppressed; that ye stand firm
for justice to orphans. There is not a good deed which ye do, but Allah is
well-acquainted therewith."'' 35 Another verse states that "[t]hose who
unjustly eat up the property of orphans, eat up a fire into their own bodies:
they will soon be enduring a blazing Fire!"' 136 One scholar notes how this
and other warnings in the Qur'an "follow others involving infanticide,
adultery, taking of human life, idle curiosity, and vanity, all actions that are
described as being evil and hateful to God."
Thus fair treatment of orphans
3
is placed as a primary moral obligation.1 1
b. The Sunna
The hadith, like the Qur'an, affirm that those who shelter and aid
orphans will be rewarded in heaven. One hadith states "[o]ne who looks
after the orphan whether he is his relative or not, I and he would be
together in Paradise like this, and Malik [explained it] with the gesture by
drawing his index finger and middle finger close together."' 38
The Prophet
140
139
was himself an orphan and also had an adopted son, Zayd.
132. University of Southern California, Compendium of Muslim Texts, Translation
of Sunan Abu Dawud, Book 38, No. 4339 (M. Muhsin Khan trans.) http://www.usc.edu/
dept/MSA/fundamentals/hadithsunnah/abudawud/038.sat.html (last visited Sept. 14, 2007).
133. See id. at No. 4424.
134. Id. at No. 4426.
135. THE QUR'AN, supra note 1, at 226 (Surah 4:127).
136. Id. at 186 (Surah 4:10).
137. Sonbol, supra note 40, at 55.
138. University of Southern California, Compendium of Muslim Texts, Translation
of Sunan Abu Dawud, Book 42, No. 7108 (M. Muhsin Khan trans.) http://www.usc.edu/
dept/MSA/fundamentals/hadithsunnah/muslim/042.smt.html#042.7108 (last visited Sept.
14, 2007).
139. University of Southern California, Compendium of Muslim Texts, A Blessing
for Mankind, About the Prophet Muhammad, http://www.usc.edu/dept/MSA/fundamentals/
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3. Inheritance
a. The Qur'an
The inheritance laws designated in the Qur'an specifically address
which relative receives what share of the estate when a family member
dies. 141 Since children born out of wedlock do not have parents from which
they can inherit, they are generally left out in these situations. However,
the Qur'an states that while there are specific shares of the estate that are
provided to certain family members, "if at the time of division other
relatives, or orphans, or poor, are present, feed them out of the [property],
and speak to them words of kindness and justice."' 142 Thus, while orphans
may be left out of the official inheritance division that other children would
get from their parents, the Qur'an implies that the community should
nevertheless provide for them.
b. The Sunna
The Sunna addresses the question of inheritance for a non-marital child
who is raised by a single mother. While the Qur'an does not specifically
discuss this situation, there is general consensus that under Islamic Law the
child would inherit from her mother and vice versa. 143 Book 80 of the
hadith recorded by Sahih Bukhari states "[a] man and his wife had a case
of Lian (or mula'ana) 44 during the lifetime of the Prophet and the man
denied the paternity of her child. The Prophet gave his verdict for their
separation (divorce) and then the child was regarded as belonging to the
wife only.' ' 145 Another hadith, from Book 18 of the Sunan Abu Dawud
states "[a] woman gets inheritance from the three following: one she has set
free, a foundling, and a child about whom she has invoked a curse on

prophet/asblessing/#Birth (last visited Sept. 14, 2007).
140. COULSON, supra note 99, at 13.
141. THE QUR'AN, supra note 1,at 186-89 (Surah 4:11-14).
142. Id. at 185 (Surah 4:8).
143. See Muhammad Abdelkebir Alaoui M'Daghri, The Code of Children's Rights
in Islam 30, 33-34 translated in CHILDREN IN THE MUSLIM MIDDLE EAST (Elizabeth
Warnock Femea ed., Moncef Lahlou trans., University of Texas Press 1995); see also
Sonbol, supra note 40, at 50-5 1.
144. Sonbol, supra note 40, at 50.
Mula'ana occurs when a husband suspects his wife of adultery but cannot
produce the required four witnesses. In such cases the husband then takes the
matter to a judge of the court and swears to his allegation. If the wife
confesses to adultery, she is punished accordingly, but if she professes her
innocence and takes an oath in front of the judge and witnesses but the
husband refuses to believe her then the judge declares the marriage at an
end.
Id.
145. University of Southern California, Compendium of Muslim Texts, Translation
of Sahih Bukhari, Vol. 8, Book 80, No. 740 (M. Muhsin Khan trans.) http://www.usc.edu/
dept/MSA/fundamentalsihadithsunnah/bukhari/080.sbt.html (last visited Nov. 13, 2007).
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herself if she was untrue in declaring he was not born out of wedlock.' 4 6
These hadith support the notion that the woman and child would inherit
directly from each other, but that an illegitimate child would not inherit
from the father, even if the mother was married at the time of conception.
C.

THE SHARI'A'S INFLUENCE ON EGYPT'S LAWS

Has Islam bound the Egyptian government's hands and mandated that
it discriminate against non-marital children? No. While Islam forbids sex
outside of marriage and makes it shameful and haraam (taboo) for nonmarried couples to beget an illegitimate child, 147 the Qur'an makes clear
that the sins of the parents are not imputed to their offspring. 148 The sacred
texts state that while those guilty of the sin of non-marital fornication
should be flogged in the streets, orphans should be protected. 149 Yet
Egyptian law provides the opposite result from what the Qur'an and the
Sunna intend. Instead of the parents of these children being punished, the
law protects them (especially fathers), and the children lose the rights that
should have been guaranteed them at birth, such as the guarantee of food,
shelter and clothing, a birth certificate, and a family. The Child Law, in
effect, encourages parents to abandon non-marital children and conceal
their identities by not requiring them (or sometimes not allowing them) to
be listed on the child's papers. 150 All of these laws protect the parents of
the child but not the child itself.
Similarly, Egyptian law does not require parents of non-marital
children to provide or care for their illegitimate offspring. Even when the
parents are able to bequest a portion of their wealth to the children, they are
by no means required to do So. I 1 These laws may be well-intended, but in
a society that places so much emphasis on family and blood bonds,
depriving children of parentage, family, and finances cripples them forever.
Thus, while Islam may have "created" the problem at hand by making
the act of sex outside of marriage taboo and limiting distribution of
inheritance to only "legitimate" kin, it also seeks to protect these children
and provide for them when parents cannot. Yet the current Egyptian law
146. University of Southern California, Compendium of Muslim Texts, Translation
of Sunan Abu-Dawud, Book 18, No. 2900 (M. Muhsin Khan trans.) http://www.usc.edu/
dept/MSA/fundamentals/hadithsunnah/abudawud/O 18.sat.html (last visited Sept. 14, 2007).
147. See THE QUR'AN, supra note 1, at 865, 874-75 (Surah 24:2, 24:33).
148. See id. at 343 (Surah 6:164).
149. See id. at 343, 865 (Surah 6:164, 24:2).
150. EGYPT CODE 241, CHILD LAW No. 12, art. 21-22, translatedin CHILD LAW No.

12/1996 at 10-11 (Middle East Library for Economic Services trans., 1996) (on file with
author).
151. See EGYPTIAN CODIFIED SHARI'A, EGYPT LAW No. 71 ON WILLS, art. 37
(Ahmed Abou Ali, trans., 2007) (on file with author); see also EGYPTIAN CODIFIED SHAR'A,
EGYPT LAW No. 77 ON INHERITANCE, art. 4 § 3, art. 8 (1943), translated in INHERITANCE,
TESTAMENT AS WELL AS SELF AND PROPERTY GUARDIANSHIP 4, 5 (Dr. Amr EI-Haddry trans.,

2007) (on file with author).
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seems more concerned with protecting the parents than the innocent
children who end up suffering from their "illegitimacy" through no fault of
their own. The disparity between Islamic law and legislation in numerous
Muslim countries has not gone unnoticed. One scholar notes that although
Islamic law generally provides the same rights and safeguards to children
born within marriage as those born outside, "we observe that between the
stringency of the positive law and the tolerance of divine law there is a gap
which might mean the loss of rights for a significant number of
children."' 5 2 This certainly appears to be the current situation in Egypt.
D. IF NOT THE SHARIA, THEN WHAT?

If the Egyptian laws go against the very basic notions of the rights of
children according to the sacred Muslim texts, then where did they come
from and why? These questions are not easy to answer, but looking at how
the Shari'a was codified in Egypt may offer some clues. The legal scholar
'Abd al Razzaq al Sanhuri should receive most credit for the codification
of the Shari'a in Egypt. He made it his mission during the 1930s and
1940s to make the Shari'a "suitable as law for peoples living in the
'modern world.""' 153 To do this, al Sanhuri "extract[ed] principles.., from
the essential casuistic form in which the Shari'a rules were traditionally
encased," which he determined to be "the codification of Islamic legal rules
found in the Majalla of the Ottomans and the Murshid al-hayran of
Muhammad Qadri Pasha, representing the major codifications of Islamic
law of the 19th century."' 154 Al Sanhuri also relied on his own experiences
to derive the "'spirit' of the law, to be known from a particular people's
historical development,"' 155 and incorporated this into his codification of the
laws. In his attempt to blend the Western with the Islamic, al Sanhuri often
had to make choices between the two. One scholar notes, "al-Sanhuri, by
his own admission, made a choice when principles were antithetical and,
according to his contentions, the156choice was in the favor of the Islamic
principles whenever applicable.'
This basic information leads us to a few possible conclusions. First, by
relying on prior codifications of the Shari'a, which in turn relied on
interpretations by other scholars in the process of U'tihad, the message from
the sacred texts themselves may have become lost. Personal biases or
political motives may also have played a part in the resulting law.
Furthermore, it is possible that bias against non-marital children may have
already existed in the French Civil Code (as it did in many other countries)
when it was adopted by the Egyptian courts and that disinterest or the lack
152. Alaoui M'Daghri, supra note 143, at 34.
153. Hill, supra note 69, at 34.

154. Id. at 34-35.
155. Id. at 35.

156. Id. at 38.
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of political power by those ill-affected allowed it to remain valid law. A
number of factors contributed to the current state of the law; 157 however
three things remain clear: (1) these laws have no sound basis in the primary
texts of the Shari'a; (2) these laws serve no legitimate social purpose; and
(3) change is desperately needed.
The written laws are not the only problem. Only when the written laws
combine with the social stigma and the disgrace that confront these
children do the effects become truly devastating. Were society to treat
these children as Islamic law demands, then the written laws may not have
such a debilitating impact on these children. If people were as benevolent
towards orphans as the Shari'a mandates, then not having an inheritance
would not be as great a disability since these children would be gifted
money to sustain them. If families took in orphans and raised them as their
own, as the Prophet himself did, then the lack of a mother and father would
If society would look beyond its
not be such a great burden.
unsubstantiated biases, and see these children for the legitimate people they
are, then the children would not have to endure the cycle of discrimination the inability to find marriage partners, jobs or even friends. Eradicating
deeply embedded societal views toward non-marital children will not come
easily or quickly, but changing the laws may in turn change society
itself. 58
'
VI. WHAT THE FUTURE HOLDS
The Egyptian government has made considerable strides in recent years
to protect the rights of children in Egypt, and although these laws are by no
measure perfect, they are much improved and mark progress towards
creating a better future for those children previously left behind. 5 9 One of
the most important advances occurred when Egypt signed the United
Nations Convention on the Rights of the Child in 1990. The Convention
on the Rights of the Child is "the first legally binding international
instrument to incorporate the full range of human rights - civil, cultural,
economic, political and social rights.,' 160 The Convention includes fiftyfour articles and two optional protocols that outline the rights of all
157. Another paper could be written on this topic alone. An in depth analysis of
legislative history that may have been recorded when these laws were established could be
particularly useful.
158. There have been endless debates over whether society changes the laws or the
laws change society. While changing the law may not necessarily stop discrimination
against non-marital children, it may nevertheless be a good first step in achieving their
equality. Doing this may also raise awareness of the problem and ultimately be an impetus
for social change.
159. UNICEF, At a glance: Egypt, http://www.unicef.org/infobycountry/egypt.html
(last visited Sept. 14, 2007).
160. UNICEF, Convention on the Rights of the Child, Introduction,
http://www.unicef.org/crc/index.html (last visited Sept. 14, 2007).
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children. 6 ' Ratification creates an obligation on the signatory countries to
"undertake all actions and policies in the light of the best interests of the
child." 62 This commitment includes "adopting or changing laws and
policies that implement the provisions of the Convention or Protocol.' 63
The Convention on the Rights of the Child is the most "widely and rapidly
ratified human rights treaty in history" and had been ratified by 192
countries as of November 2005.164 The only two countries which have not
joined the Convention are Somalia 65
(because it does not have a recognized
1
States.
United
the
and
government)
Each country that ratifies the Convention must report to the Committee
on the Rights of the Child and explain recent measures taken to implement
the convention.166 Egypt's most recent report identifies children in
orphanages and especially those born out of wedlock within the category of
"Children in Especially Difficult Circumstances."'' 67 This report unearthed
the fact that over 20 percent of the financial resources of the orphanages
and other care institutions were acquired through "the sale of products
produced by the children."' 68 The lack of any data showing what happened
to these children after their release from these institutions also pointed out
an issue that needs to be addressed in the future.' 69 The report also
mentioned that some studies have shown
that being held in such institutions
170
development.
child
normal
impair
may
The very fact that this report addresses the situation faced by nonmarital children is a positive development. By recognizing that these
problems exist, and by highlighting them in their report, Egypt has shown a
commitment to alleviating them. The report includes recommendations by
the National Specialized Council, which states most prominently that "[t]he
State should shoulder its responsibility and provide follow up and care for
children born out of wedlock (who are abandoned) in order to ensure them
opportunities for work and marriage" and that "[s]pecial legislative
provisions should be enacted to guarantee integrated services and
161. UNICEF, Convention on the Rights of the Child, Introduction, supra note 160.
162. UNICEF, Convention on the Rights of the Child, Using the Convention and
Protocols for Children, http://www.unicef.org/crc/index-using.html (last visited Sept. 14,
2007).
163. Id.
164. UNICEF, Convention on the Rights of the Child, Frequently Asked Questions,
http://www.unicef.org/crc/index 30229.html (last visited Sept. 14, 2007).
165. Id. The United States cites various reasons for not ratifying the Convention.
Mainly, that it carefully scrutinizes any treaty before signing it and will only consider one
treaty at a time. See id. However, since the Convention on the Rights of the Child was
created in 1989 (eighteen years ago as of 2007) these excuses seem strangely inadequate as
reasons for refusing to ratify the treaty.
166. UNICEF, supra note 162.
167. AZER & EL ADAWY, supra note 25, at 76-84.
168. Id. at 78.

169. Id.

170. Id.

Winter 2008]

ON THE STEPS OF THE MOSQUE

occupational training for children placed in institutions or in foster care.
The report also notes that generally

''

71

[a] review of existing policies should follow, as embodied in the
and other regulatory provisions .... [T]he legal
review should not, however, be limited to basic laws, but should
include the whole range of legal tools which embody policies
related to children. In some instances a subsidiary decree or
intent of both the
regulation may fall short of achieving the
72
national legislation and the CRC principles.
various laws ...

These statements demonstrate that Egypt is aware of the problems
facing these children and realizes the need for change. Yet, despite the fact
that many positive developments have taken place with regard to other
disabled groups addressed in the Convention, 73 the laws and regulations as
they currently stand show that the many inequities facing children born out
of wedlock have not been adequately addressed by the country and that
further efforts are needed to achieve equality and protection for these
children.
VII. CONCLUSION
Islamic Law has undoubtedly impacted the law in Egypt, but the
Shari'a's principle of equality, health, and happiness for all children,
regardless of their status at birth, has yet to be fully realized by Egyptian
legislation. The Hind al Hinnawy case demonstrates that, through legal
innovation, the Egyptian courts are willing to modernize and transcend
antiquated views of family law by specifically recognizing the right of a
child to bear her father's name. However, legislation urgently needs to
follow suit. The basic precepts of the Shari'a relating to orphans support
modern notions of justice, and legislation can be enacted to alleviate the
devastating effects the current laws have on children born out of wedlock.
For example, the Qur'an and Sunna strictly delineate inheritance
distribution, but these texts did not intend for orphans and abandoned
children to be left without parental support.
Possible solutions may include legislation requiring that the one-third
remainder of bequests be divided among any children born out of
wedlock, 174 or a mandate that during the parent's lifetime, those who can
171. UNICEF, supra note 162, at 79-80.
172. Id. at 92.
173. Id. Improvements include a reduced child mortality rate, improved educational
opportunities for women and children, and improved maternal health. Id.
174. See Sonbol, supra note 40, at 50.
In fact, even though the Qur'an forbids adoption, it calls upon Muslims to
leave part of their wealth to those who are dependent on them such as
mawali, slaves, and "adopted" children. The one third of an estate left to the
prerogative of an individual was most probably allowed by Islamic law for
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must pay a portion of their salary to help maintain these children. These
funds may provide a dowry for girls and money for marriage payments for
boys, and could greatly influence these children's ability to enter into
normal society after leaving an institution. While these suggestions are not
fully developed plans for legislative action, and will surely meet
challenges, they may be good starting points for future discussion on
possible solutions to the problems facing these children.
Answers to these problems will not be easy, especially since they
comprise a social stigma that must also be addressed, but they are possible.
Anti-discrimination laws may provide some relief for orphans looking for
work after leaving an institution, and government aid may provide
incentives for single mothers to keep their children instead of abandoning
them to childhoods in institutions. Furthermore, the punishment for honor
and, more importantly,
killings should be equal to that of other homicides,
175
the government must enforce these laws.
Social perceptions play a large role in the disadvantaged state of these
children, but if the laws reflect the view that these children are in fact
legitimate people and should be treated as such, the trend of discrimination
against these children may be reversed. 176 In fact, Egyptian society has
already shown it is willing to get beyond the social stigma of illegitimacy
by creating its own means of dealing with some of these problems,
sometimes even flouting the law. For example, statistics show that over
71.6 percent of foster parents claim and register their foster children as
natural and legitimate children. 17 7 This statistic not only shows that the
laws do not meet the needs of Egyptian society, but that the Egyptian
people are more than capable of moving beyond the stigma of illegitimacy
and seeing these children as legitimate members of society.
The Convention on the Rights of the Child requires that:
State Parties ... ensure that all children - without discrimination
in any form - benefit from special protection measures and
assistance, have access to services such as education and health
that purpose.
Sonbol, supra note 40, at 50.
175. See Lehr-Lehnardt, supra note 3, at 423 ("A non-governmental organization
estimates that those who kill in the name of honor in Egypt are sentenced to between
twenty-four hours and three years in prison."). Currently, while murder is illegal in Egypt,
those that have committed "honor killings" are generally given a much lighter sentence than
other murderers. Id.
176. See EGYPT CODE 241, CHILD LAW No. 12, art. 21-22, translatedin CHILD LAW
No. 12/1996 at 10-11 (The Middle East Library for Economic Services trans., 1996) (on file
with author).
177. AZER & EL ADAWY, supra note 25, at 79. These statistics seem to imply that
foster parents are lying to the authorities and telling them that they are the biological parents
of their foster children when that is not the case. The authorities must be complicit in this
since it is hard to imagine how the foster parents could explain why they were "fostering"
their own legitimate child before declaring that they were the child's parents.
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care, can develop their personalities, abilities and talents to the
fullest potential; grow up in an environment of happiness, love and
understanding; and are informed about and participate
in, achieving
78
their rights in an accessible and active manner. 1
Egypt has made notable progress in achieving these goals for other
children in need. Now the thousands of Egyptian children in orphanages
and institutions should have their turn at equality.
Clearly, Islam is not a barrier to creating equal rights for non-marital
children, and may in fact be a resource in support of such equality. By
taking a closer look at the Shari'a and the basic precepts of the Muslim
faith, the Egyptian government can enact legislation to help these children
and provide hope for their future. While this may take some innovation
and careful thought, with over seventy million Muslims in Egypt, 179 it is by
no means an insurmountable obstacle.
"Let decency, kindness and justice prevail ... and all life lived in faith,

charity, and kindness sincere to all our fellow-creatures."'

178. UNICEF, supra note 162.
179. CIA World Factbook, supra note 16.
180. THE QUR'AN, supra note 1, at 188-89 (Surah 4:15-42).
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